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***

Fraud in the Inducement: The Collision of Causation, Confusion, Common Law, and Common Sense     

      Federal courts have long recognized fraud in the inducement (also referred to as simply “fraudulent inducement”) (“FITI”) as an
actionable theory of recovery under the False Claims Act (“FCA”). However, while loosely rooted in § 3729(a)(1)(A), the FCA is silent as to
this cause of action, leaving federal courts to establish the necessary elements based on the common law.

     Under other FCA theories, such as garden-variety presentment claims, FCA claimants must prove causation at the liability stage, but
only “presentment causation” (i.e., that a defendant caused a claim to be presented); “damage causation” (i.e., that the fraud actually
caused the Government to suffer damages), on the other hand, need only be proven to recover damages (not to establish liability). But,
unlike other FCA claims, as the term “inducement” itself implies, some showing as to the effect on or action by the Government must
occur at the liability stage for FITI claims. Additionally, unlike other FCA elements, such as scienter and materiality, the FCA does not
define causation or provide instruction regarding the appropriate causation standard to be applied.

     The combination of a lack of statutory guidance under the FCA and the unique common law requirements of FITI claims has resulted in
confusion and conflict regarding how (and even whether) the causation element should be applied. Without additional clarity (either from
controlling precedent or statutory amendment), varying FITI causation standards will likely continue to proliferate, and a keen
understanding of the existing precedential landscape on this issue will be essential to FITI litigants regardless of the jurisdiction in which
they practice.

1. FCA FITI Claims were Initially Recognized by the Supreme Court in 1943.

     In its 1943 decision, United States ex rel. Marcus v. Hess,[1] the Supreme Court held that contractors’ collusive bidding to secure
underlying contracts triggered FCA liability, reasoning that:

[b]y their conduct, the respondents thus caused the government to pay claims of the local sponsors in order that they might in turn
pay respondents under contracts found to have been executed as the result of the fraudulent bidding. This fraud did not spend
itself with the execution of the contract. Its taint entered into every swollen estimate which was the basic cause for payment of every
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dollar paid by the P.W.A. into the joint fund for the benefit of respondents.[2]

     While the Hess Court’s language certainly suggested that FITI claims must include some causative element, it did not elaborate on
what that standard might entail, and the FCA does not provide statutory guidance on this issue. Per the Supreme Court’s decision in
Escobar, when confronted with interpreting the FCA on issues where the statute itself is silent, federal courts are to look to the common
law.[3]

2. Subsequent Materiality and Causation Confusion.

     Following Hess, many federal courts declined to consider or decide whether causation is a necessary element of FITI claims, separate
and distinct from materiality, while others simply lumped causation and materiality together without further comment.[4]

     For example, in 2005, in A+ Homecare, the Sixth Circuit adopted a natural tendency test for the materiality element of FITI claims,
emphasizing that, for a claim to be material, it need only have the natural tendency to influence the Government.[5] The Court then held
that “a false statement within a claim can only serve to make the entire claim itself fraudulent if that statement is material to causing the
Government to pay the fraudulent claim.”[6] Importantly, the Court did not address whether a separate causation element is also required
(or, if so, how these elements would interact or differ). However, the Court’s reasoning implied that because damage causation is not
required to prove liability for other FCA claims, it is not (or should not be) required in the FITI context either:

[E]valuating materiality based on the potential effect rather than actual result is more consistent with the underlying purpose of the
FCA. The United States Supreme Court has broadly interpreted the statute to cover all fraudulent attempts to cause the
Government to pay out sums of money. We have similarly held that recovery under the FCA is not dependent upon the
government’s sustaining monetary damages.[7]

     Five years later, in United Technologies, the Sixth Circuit affirmed the application of the natural tendency test for materiality, noting that
“[l]iability does not depend on whether the government relied in fact on the false statement to pay out the claim. The [FCA], unlike
the Truth in Negotiations Act, does not contain an affirmative defense if the government does not rely on a false statement.”[8] This
decision further suggested that the effect on the Government (i.e., causation) is irrelevant to FITI liability.[9]

     In 2017, the D.C. District Court explained that FITI claims lie when false statements “induced the government to make the initial
contract . . . .”[10] The Court went on to explain that the resulting claims for payment are only considered false under a FITI theory “if the
prior false statements [during contracting] caused the government to award the contract . . . .”[11] The Court then appeared to
acknowledge (but not resolve) the confusion surrounding materiality and causation, noting that “[s]ome courts also refer to this causation
requirement as materiality.”[12]

     The D.C. District Court revisited the elements of FITI claims twice in 2020, but through dueling decisions that failed to provide clarity on
this issue. In Morsell, the Court described the fraudulent inducement theory as requiring “that a claim be submitted under a contract
procured by fraud.”[13] But when the defendant argued that plaintiffs “cannot establish a causal link between [defendant’s allegedly
false statements] and . . . contract formation,”[14] the Court evaluated this argument under the natural tendency standard for materiality
and made no mention of any causation requirement for FITI claims.[15] It was therefore sufficient that the statements at issue “would tend
to influence” or “have the potential to impact” or were “capable of influencing” the contracting decision.[16]

     Eight months later, in Honeywell, the same Court stated, in the FITI context, that “[i]n essence, the essential element of inducement or
reliance is one of causation. [The government] must show that the false statements upon which [it] relied . . . caused [it] to award the
contract at the rate that it did.”[17] The Court then held that causation requires a showing of proximate cause, and thus that plaintiffs
must prove “some direct relation between the injury asserted and the injurious conduct alleged.”[18] However, the Court also described
the proximate cause standard as requiring proof that the injury asserted “would not have come about if the defendant’s misrepresentations
had been true” (a description which appears more akin to actual or “but-for” causation).[19]

3. The D.C. Circuit Explicitly Adopts an Actual Causation Standard.

In 2021, perhaps in an attempt to provide clarity following the Morsell and Honeywell decisions, the D.C. Circuit decided Cimino, which
directly addressed whether a FITI claimant must prove causation, and if so, what standard applies.[20] Though the relator argued that
causation was not required for FITI claims, the Cimino Court disagreed, explaining that

At common law, causation is an integral part of fraudulent inducement, which is a species of fraud. Fraudulent inducement occurs
when a party is induced through fraudulent misrepresentations to enter a contract. The ordinary meaning of inducement incorporates

millermartin.com ATLANTA | CHARLOTTE | CHATTANOOGA | NASHVILLE



a causation requirement. To “induce” means to bring about, bring on, produce, cause, give rise to. As the government explains,
fraudulent inducement has a built-in causation requirement. If a fraudster’s misrepresentations do not cause a party to enter a
contract, no fraudulent inducement has occurred.

*          *          *

Although related, materiality and causation are not the same. The FCA defines materiality as having a natural tendency to influence,
or be capable of influencing, the payment or receipt of money or property. Causation here refers to whether fraud in fact caused the
government to enter into a contract. To be sure, both materiality and causation require considering the effect of a defendant’s fraud
on the government’s decision to enter a contract. But a statement could be material—that is, capable of influencing the government’s
decision to enter a contract—without causing the government to do so. Fraudulent inducement requires materiality and causation,
separate elements that we cannot conflate.[21]

Importantly, the Cimino Court also rejected relator’s argument that only proximate causation must be proven.[22] The Court first
explained that the causation inquiry “focuses on actual causation, which we determine under a but-for standard,”[23] but later
clarified that “like other torts, fraud requires both actual and proximate cause.”[24]

     Though the Cimino Court certainly provided some much-needed clarity regarding the FITI elements, some confusion remained
regarding the appropriate causation standard. Specifically, the Court required proof of actual causation based on its claim that “it is a well-
established principle that actual cause precedes any analysis of proximate cause.”[25] However, the Court’s only cited support for this
“well-established principle” was Dobbs Law on Torts § 198. The Cimino Court’s reliance on this section of Dobbs appears misplaced
because this section pertains to negligence claims, not fraud-based claims.[26] Tellingly, in the sections of this source which pertain to
fraud-based claims, Dobbs does not require application of an actual (i.e., but-for) causation standard.[27] Instead, Dobbs appears to apply
only a proximate causation standard to fraud-based claims.[28] It remains to be seen whether other federal courts will adopt Cimino’s
holding, particularly given the apparent conflict between its findings and their cited support.[29]

4. The Sixth Circuit Appears to Apply a Proximate Causation Standard.

     In contrast to the actual causation standard applied in Cimino just a year earlier, the Sixth Circuit appears to have adopted a proximate
causation standard.[30]  In Wolf Creek, the Sixth Circuit held that the relator had adequately alleged the requirement elements of a FITI
claim: falsity, scienter, materiality, and causation.[31] When discussing causation, the Court held that relator had alleged the “existence of
a causal link between [defendant’s] false estimates and [the government’s] reliance on those estimates,” thereby sufficiently
demonstrating causation.[32]

     Though Wolf Creek’s discussion of causation is admittedly brief, and the Sixth Circuit certainly could have explicitly identified the
applicable causation standard by name, the language utilized by the Court, specifically its requirement that relator demonstrate a “causal
link,” indicates that the Sixth Circuit applied a proximate cause standard rather than an actual or “but-for” standard. It remains unclear
whether Wolf Creek will persuade other federal courts to do so given the lack of common law analysis in the decision.[33]

     Additionally, it bears noting that, like the Cimino Court, the Wolf Creek Court also cited a source for its decision which was not precisely
on point. Specifically, the Court claimed that “[w]e have . . . stated that whether the Government relied on the allegedly false statements
is relevant to the causation inquiry.”[34] The Court cited its 2015 United Technologies decision as the source of this purported previous
statement; however, this decision appears to address causation only in the damages context, not as an element of FITI liability. On the
other hand, in the Sixth Circuit’s 2010 United Technologies decision, the Court did consider whether reliance is required for FITI liability
and explicitly held the exact opposite: “Liability does not depend on whether the government relied in fact on the false statement to pay
out the claim.”[35]

5. FITI Going Forward.

      The Cimino and Wolf Creek decisions highlight the difficulties federal courts have had and will continue to have in defining the
elements of FITI actions. While seemingly no longer conflating the materiality and causation elements, the issue of whether to apply an
actual and/or proximate causation standard remains unresolved and will require a much deeper dive into the common law roots of FITI
claims (and causation in the fraud context) than any federal court has engaged in to date.

      Additionally, one cannot help but wonder whether, if causation requires actual inducement, but materiality requires only the potential to
induce, FITI’s materiality element has effectively been subsumed by its causation element. In other words, is it even possible for a false
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statement to actually influence the Government’s decision but at the same time not be capable of influencing this decision? While common
sense counsels that the answer is “no,” and thus that the materiality element should succumb to the more demanding causation element,
no court has ever considered this issue, much less decided it.

     Given the conflicting holdings of Cimino and Wolf Creek, as well as their respective not-quite-on-point citations, the lack of subsequent
precedent evaluating or comparing these decisions, and the absence of case law considering what the future holds for materiality given
the general acceptance of the separate and seemingly subsuming causation standard, the required FITI elements and applicable
standards are far from decided. Until these issues are directly addressed, either through new controlling precedent or Congressional
intervention, litigants should approach the process of pleading and proving FITI claims with great care (and with a close eye on the tedious
web of existing precedent summarized above).
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